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Opinion

1. Paragraphs (1) and (2) of Article 3 CISG govern different maers, though in
complex transactions there may be some reciprocal influen@e their interpretation
and application.

Article 3(1) CISG: Contractsfor the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a substantial part of
the materials necessary for such manufacture.

2. In interpreting the words "substantial part” under Art icle 3(1) CISG, primarily an
"economic value" criterion should be used. An "essential’criterion should only be
considered where the "economic value" is impossible or appropriate to apply taking
into account the circumstances of the case.

3. "Substantial" should not be quantified by predetermineal percentages of value; it
should be determined on the basis of an overall assessment.

4. The supply of labour or other services necessary for threanufacture or production

of the goods is covered by the words "manufactured or producédf Article 3(1) CISG
and is not governed by Article 3(2) CISG.
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5. The words "materials necessary for such manufacturein Article 3(1) CISG do not
cover drawings, technical specifications, technology or formuga unless they enhance
the value of the materials supplied by the parties.

6. In the interpretation of Article 3(1) CISG, it is irrelevant whether the goods are
fungible or non-fungible, standard or custom-made.

Article 3(2): This Convention does not apply to contractsin which the preponderant part of the
obligations of the party who furnishes the goods consistsin the supply of labour or other services.

7. Article 3(2) CISG governs mixed contracts. Whether the fferent obligations as to
goods and services are agreed upon in one mixed contract orsgaveral contracts is a
matter of contract interpretation.

8. In the interpretation of the parties’ agreements relevantactors include,inter alia,
the denomination and entire content of the contract, the gicture of the price, and the
weight given by the parties to the different obligations undr the contract.

9. In interpreting the words "preponderant part" under Ar ticle 3(2) CISG, primarily

an "economic value" criterion should be used. An "essentidlcriterion should only be
considered where the "economic value" is impossible or appropriate to apply taking
into account the circumstances of the case.

10. "Preponderant” should not be quantified by predeterminal percentages of value; it
should be determined on the basis of an overall assessment.

11. The plural form of the word "obligations" in Article 3(2) CISG should prevail,
despite the use of the singular in the Arabic and Frenctext of the Convention.

Comments

1. INTRODUCTION

1.1. Article 3 CISG is one of the provisions that define tield of application of the Convention. It
considers contracts for the supply of goods to be matuéxtor produced to be contracts for the
sale of goods, unless the buyer undertakes to supply a diddgiart of the materials necessary for
the manufacture or production (Article 3(1) CISG). Unddicke 3(2) CISG the Convention does
not apply to mixed contracts in which labour or other sesvare involved if the labour or other
services form the preponderant part of the obligationseoparty who furnishes the goods.

1.2.Paragraphs (1) and (2) of Article 3 CISG govern differatters, though in complex
transactions there may be some reciprocal influentieeininterpretation and application. For
example, where the materials supplied by the buyerarih@mselves the substantial part of the
materials necessary to manufacture the goods (anddherahder Article 3(1), the CISG would
apply), and the services to be provided by the seller aalone are not the preponderant part of
the services part of the mixed contracts (so that, undeled3(2), CISG would also apply to this
part), nevertheless, under exceptional circumstabogls,contributions combined might change the
character of the transaction as a whole so mudhttbannot be qualified as a sale governed by the
CISG. However, in these situations, not only therertansaction has to be considered and
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characterized, but also the policy that in case of dapplication of the Convention is to be
preferred.

1.3. Distinguishing contracts for the sale of goods from sesv@ontracts is a highly controversial
issue under many domestic legal systems where a suipoate the latter is often found: work
contracts in which one of the parties provides the nacgssaterials for the construction by the
other party (contracts for works and materials). Althothghdifferent legal systems would almost
unanimously consider a contract to be a work contract wiehuyer (owner) provides all or a
substantial part of the materials, when the sellentfactor) provides them, different solutions are
considered: sales contracts, work contracts, or ewesdnorsui generis contrast

1.4.Domestic legal systems differ as to the criteria fantbrs to be applied in order to characterize
a contract as a sales contract. The criteria tolb@ixfed include, among others, the comparison
between the obligation to do and the obligation to give;character of the object/goods
(fungible/nonfungible; standard/custom-made); the péssilteration of the object (whether or not
an item with its own individuality is created); whatliee production of the goods was done before
the contract, or if the goods belong to the kind of goodsatteausually produced by the seller; the
skill of the person who is to produce the goods; and, fingdb/need to transfer property in the
goods[3]

1.5. As compared to the diversity of approaches encountecmhiiestic law, the Convention

adopts two criteria of distinction, "substantialdArticle 3(1) CISG) and "preponderant part"
(Article 3(2) CISG). Therefore, the Convention coesglas sales contracts, contracts for the supply
of goods to be manufactured or produced by the seller witérigia provided by him or by the

buyer if the buyer undertakes to provide some but nabstantial part of the materials necessary
for the manufacture or production (Article 3(1) CI§&)However, under many domestic laws

such contracts would not be considered to be sales of gonttaats. On the other hand, the
Convention is not applicable if the preponderant partebtiligations of the party who furnishes

the goods consists in the supply of labour or other sexvice

1.6. The terms "substantial" and "preponderant” have bdgedto conflicting views by legal
writers and the case law. Many of these interpretataoa derived from and reflect national
doctrines applied to the analysis of Article 3 CISG.aMtonomous, international and uniform
interpretation of Article 3 CISG is needed (Article 7QIBG).

1.7.The analysis of Article 3 CISG becomes even moreptex due to four other factors:

a. Differences among the different authentic texthef@Convention as regard the words
"substantial" (Art. 3(1)), "preponderant” (Article 3(2))d"obligations” (Article 3(2));

b. "Different" interpretations of Article 3 CISG and othrefevant international treati¢s}

c. Comments and case law on Article 3 are scarce andddt@ot contain thoughtful analyses
of the different issues of interpretation involved,;

d. Finally, the relationship between Article 3(1) and AgiB(2) CISG.

2. ARTICLE 3(1) CISG: CONTRACTS FOR THE SUPPLY OF GOODS TO BE MANUFACTURED OR
PRODUCED

a) The interpretation of "substantial part"
2.1.The Convention uses a vague term, "substantial part'na of the key elements in the

interpretation of Article 3(1) CISG. There are diffezea among the authentic texts of the
Convention ("substantial part", "parte sustancial", grait'essentielle™), which seem to denote
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different standards of interpretation. Scholars hds@ ased different undefined terms to delimit
"substantial part" which does not help clarify its meankay. example, "substantial part" has been
defined as "considerable paf6}, or as "parte cuantios@’]

2.2.Two different criteria of interpretation of the tesmbstantial are found: economic value and
essential. Also, it would be necessary to assess #tetagjuantify the term "substantial.

1) The" economic value" v. " essential” criterion

2.3.Several scholars have considered that "substantidlmpeans economic valy8j the materials
provided by the buyer ought to be higher in value (pricepagared to those provided by the
seller in order to exclude the CIS4. This criterion has also been followed by some cil#s.

2.4.0ther scholars, as supported by some case law, cotisadehe standard of interpretation of

the term "substantial part" should be based in thenéisdity of the goods, i.e., in the
guality/functionality of the materials provided by the paties the French version seems to suggest
using the term "essential paff’l] There have also been cases that have followed this

approaci12]

2.5.The legislative history of the Convention suppores¢bnclusion that the essential criterion
was rejected. Both Article 6 of the 1964 Uniform Law oretnational Sale of Goods (ULIS) and
Article 1(7) of the 1964 Uniform Law on Formation (ULFat that the Uniform Law is excluded
if the party who orders the goods provideseasential and substantial past the materials. The
word "essential" was deleted suggesting that the esisenitégia was rejected by the drafters of the
CISG. However, despite the fact that "essential” thase "thrown out the door", it re-entered
"through the window" via the French text of the Coni@ntand the interpretation made by some
legal writers and in some of the case law.

2.6.The "economic value" criterion should prevail in thierpretation of the words "substantial
part" in Article 3.1 CISG. Absent any other indicatiorthe contract, the price of the materials to
be considered is that of the buyer's market at the difthe conclusion of the contrdtB]

2.7.An "essential" criterion should only be considere@rglthe "economic value" is impossible or
inappropiate to apply, i.e., when the comparison of theenals provided for by both parties
amounts to nearly the same value.

2) Quantification of theterm " substantial part"

2.8.Legal writers who follow the economic value criterioave generally quantified the term
"substantial part" by comparing Article 3(1) CISG (subs&dntwith Article 3(2) CISG
(preponderant): substantial being less than prepondenahis lway, legal writers have used the
following percentages to quantify substantial: 18%], between 40% and 50945] or more
generally 509416] At the same time, other authors, although they havéxeat any numbers in
regard to the quantification of the term "substantiai/e declared that "preponderant” means
"considerably more than 50% of the price" or "clearlgxcess of 50%[17] Thus it seems that for
the latter authors, the quantification of the ternb%antial" is placed above the 50% figure. Also,
some Courts have followed this appro&tBy

2.9.To consider a fixed percentage might be arbitrary dueetéattt that the particularities of each

case ought to be taken into account; that the schatais disagreement; and that the origin of
those figures is not cle@t9]
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Therefore, it does not seem to be advisable to quanéfwird "substantiala priori in
percentages. A case-by-case analysis is preferable @d ghould be determined on the basis of
an overall assessment.

2.10.Even if one were to use a percentage, the 50% figurebm&yo low to justify exclusion of

the Convention, particularly in the view of the aifrtlee CISG (Article 3(1)), which states a "pro
Convention principle". An approach that favors the appbim of the Convention is preferred
because Article 3(1) CISG is drafted expressing a gendealapplicability of the Convention) and
an exception (exclusion of the CISG). Furthermoreg@proach based on the principles of
international and uniform interpretation and applicatbbthe Convention should be sought (Article
7 CISG). Besides, the modern legal and economic apptoaxcntracts for the sale of goods is
even wider than the approach embodied in Article 3(1)3JED]

b) Interpretation of term "materials necessary for suchmanufacture or production”

2.11.Another key element in the interpretation of paragraplof Article 3 CISG is the analysis of
the phrase "materials necessary for the manufactyeduction” of the goods. It is clear that raw
materials are included, and also that so-called acoesments such as materials needed for the
packaging and transportation of the goods, or materiatieddler an acceptance test are excluded.
Moreover, materials that are not strictly speaking neéaletthe manufacture or production of the
goods cannot be considered materials in this sense. Ampéxavould be the printing film provided
by the buyer in a contract of sale under which thersete to print and deliver books, since in this
case the film provided is needed for the process of prioduet the goods and its requirements, but
does not become part of the goods thems¢RHs.

2.12.More problematic within the meaning of the term "matgtis the inclusion or exclusion of

the technology, technical specifications, drawingantdas and designs necessary for the
production of the goods. Case law and legal writers allesagreement. The controversy began
with a French decision (Cour d"appel de Chambéry, 25 May 1888Jid not consider the CISG
applicable on the basis that the production of the goadisohlae made following the designs
provided by the buyer. In the opinion of the French colet diesigns amounted to a substantial part
of the materials in the sense of Article 3(1) CISGppears from the report of the case thabtiig
"material" provided by the buyer were the designs.

2.13.This decision has been criticized because the desigmsawithin the concept of materials

and because contracts in which know-how is transfemredoverned by the CISz2] The

legislative history of the Convention supports this @gth. There was a proposal, that was opposed
and finally withdrawn, by the UK delegation aimed at exitigd¢he Convention when the buyer
supplied the know-how, e.g, whéthe party who orders the goods undertakes to supply: a) a
substantial part of the materials; or b) the information or expenmsgessary for such manufacture
or production”[23] The CISG-AC considers that contracts in which thgebsupplies only designs
(or drawings, technical specifications, technologyoomiulas)are covered by the Conventigg4]

as shown by the legislative history of the Convengiod impliedly by Article 42(2)(b) CISG.

2.14.Nevertheless, the French decision introduces a wgugritant ramification in the
interpretation of the term "materials” under the ConeentkKnow-how, or designs provided by
either of the parties are taken into account only ¥ i@ enhancing the value of the materials.
However, if the drawings, technical specifications oligiesare accessory, they are not to be
considered as materidB®5] First, the legislative history shows that within tmecept of materials
not only raw materials are includéb] and thus, at least, the only components of the finalobbj
wholly manufactured or not - would be included. Second, ftiredvawn UK proposal did not
suggest that, within the concept of materials, know-r®always excluded, but that a contract will
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not be considered a sales contract in a situatiorhichathe buyepnly supplied the expertise
necesary for the manufacture or production of the goads,shown by the fact that the proposal
consisted in two separate choices (a/b), as welbas tfine use of the conjunctive "or".

2.15.However, not all designs or drawings would be included witienconcept of materials, only
those necessary for the manufacture and productiore @gfdbds and therefore that contribute
originality, speciality or exclusivity to the goods. Thigl usually imply that where the buyer or the
seller contributes material that embodies indusbtrahtellectual property rights (e.g., a patent or
other industrial property rights), these rights sho@dngluded in the idea of enhancing the value
of the goods in the sense of Article 3(1) CI&3]

3. ARTICLE 3(2) CISG: CONTRACTS FOR THE SUPPLY OF LABO UR AND OTHER SERVICES

3.1.A seller often has to perform services ancillargétivery such as packaging, dispatching the
goods, concluding contracts with carriers, etc. Thesecgsrdo not alter the qualification of the
contractual relations between the parties as a saleeter, frequently the seller undertakes more,
I.e. services that could also be the subject of an imalgre contract such as the installation of the
assembly line solf28] installation of modular wall partitiorjf29] assembly of the parts of a plant
to manufacture window80] training of the employees of the buyer in the opegatina machine
sold, marketing of the goods to be produced by a plant soldf stich services are undertaken in
the same contract that contains the obligation to deljgeds and transfer property, the question
arises whether such a mixed contract is governed by thee@oon. Article 3(2) CISG is meant to
solve this question. It excludes from the scope of thev€ation contracts in which the
preponderant part of the obligations of the party who fhesghe goods consists in the supply of
labour or other services. Therefore, a comparison leetwe obligations related to the goods and
the obligations of labour or services is needed in dadeee whether the Convention applies. The
Convention presupposes a single unified contract, but tiohae analyzed first whether the
different obligations are indeed part of a single, alimeted contract. This is an issue of contract
interpretation. If there is one contract for the symdlgoods and services, the Convention applies
to the contract as a whole (Article 3(2) CI9G)1] However, if the parties intended to conclude two
separate contracts, the Convention would be applicaltleetsales contract, so long as the other
requirements for its application were met.

3.2.There are several issues of interpretation in regefdticle 3(2) CISG. The first one is the
interpretation of the words "preponderant part” ("prin€jg@répondérante”). The interpretation is
difficult due to three factors: the standard to be apgliscbnomic value or essential criterion); the
mixing up of the interpretation of the words "preponderant! "substantial” by legal writers; and
the quantification in percentages.

3.3. Although, there are certain doubts as to the applicatitie economic value criterion since a
proposal from the UK, that was finally withdrawn, tri® substitute the term "preponderant” for
"major part in value[32] the economic value approach is correct. The UK prombdalot find
support among the delegates because of the change ofrith&pneponderant” for "major

part"[33] not because it adopted the economic value crit¢8idhAn "economic value[35]

criterion prevails, and the relevant time to asdesvalue would be the conclusion of the contract.
The essential criterion should only be considered witer@conomic value is impossible or
inappropiate to apply taking into account the circumstaotte case.

3.4.The word "preponderant” should not be quantified by predetechpercentages of values but
on the basis of an overall assessment. In itsgre&ation, as well as in the interpretation of the
parties' agreements, the intention of the parties@®gesed in the documents and the formation of
the contract should be taken into account as well. Anbe relevant factors to be considered by
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courts and arbitral tribunals are: the denomination atideecontent of the contra@6] the

structure of the pricg7] and the weight given by the parties to the differenigabibns under the
contract38] If, however, a fixed percentage of value is used, a pegerof 50% or below should
be disregarded in order to exclude the Convention. Funtivey, a percentage slightly above 50%
would not be generally decisive to exclude the CISG. Bheevof the services rendered ought to be
preponderant.

3.5.Whether the so-calletirnkey contract ¢ontratos llave en manaclé en mainLiefervertrage

mit Montagverplichtungfalls under Article 3(2) CISG is highly controversialthough some
authors have stated that Article 3(2) was introducedderao exclude those types of contracts
from the Conventiofi39] a case-by-case analysis is needed, and thus, disregtrdin
denomination, each situation would require an spec@h@ation to see whether or not the test of
Article 3(2) CISG is satisfief0]

4. THE RELATIONSHIP BETWEEN PARAGRAPHS (1) AND (2) OF ARTICLE 3 CISG

4.1.Paragraphs (1) and (2) of Article 3 CISG govern differeatters. A relationship between them
might be derived from the use of the singular of the Wwobdigation" in some of the authentic texts
of the Convention. The French text and the Arabit tise the singular, while the other official
languages, except for the Chinese text which is lingulstinautral on this point, use the plural
form. The impact of the use of the word "obligation"imgsilar has clear implications in the
interpretation of the text. The singular might inviteiaterpretation that labour and other services
have to be compared instead of labour and services om¢heand and furnishing of goods on the
other hand. Or even worse, it might be that the uskeo$ingular might create a relationship
between paragraphs (1) and (2) of Article 3 CISG in theeséhat the work obligation in
manufacturing the goods would be compared with the delivergatlans. The intention of the
drafters was to refer to the plural form, and theretbeeuse of the singular should be reje¢ted.

4.2.Also an incorrect relationship has been created by Vegt@rs and case laj2] in contracts
for goods to be manufactured or produced by the seller: tightwd the interpretation is on the
term "materials" and not on the obligation of manufeng the goods. However, the process of
manufacturing or producing the goods requires some kind of labdkir obligations that might be
and has been wrongfully included in the analysis of papdgf2) of Article 3 CISG43] Some
cases have also drawn a link between paragraph (1) andgprg8y of Article 3 CISG on the
basis of the distinction between standard goods and custoda good§4] If the goods are
standard, no activity of production is made by the saltertherefore there is no performance of
services or work45] However, such a distinction is not adopted by thev€ntion.

4.3.The work, labour or other services obligations ought to beidered as part of the obligations
to manufacture or produce the goods referred to in Artidle G(SG. This position is confirmed by
scholard46] and the majority of the case |aZ] However, when interpreting a situation in which
there is no work or services obligations involved in tleuafiacture or production of the goods
(Article 3(1) CISG), the services prior to, concurrerthvand after delivery of the goods would be
analyzed under Article 3(2) CISG.

4.4.Finally, as it has been already pointed [d&], an autonomous interpretation of paragraphs (1)
and (2) of Article 3 CISG is advisable. However, it ntigh that in complex transactions there may
be some reciprocal influence in their interpretatioth application. In those situations, the
transaction as a whole should be analyzed taking adouet the "pro Convention” principle.
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FOOTNOTES
1. The Advisory Council of the United Nations ConventionGontracts for the International Sale

of Goods (CISG-AC) is a private initiative supported by tistitute of International Commercial
Law at Pace University School of Law and the CermreCommercial Law Studies, Queen Mary,
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University of London. The CISG-AC is in place to suppodenstanding of the United Nations
Convention on Contracts for the International Sdl&aods (CISG) and the promotion and
assistance in the uniform interpretation of the CISG.

At its formative meeting in Paris in June 2001, Prof. P8thlechtriem of Freiburg University,
Germany, was elected Chair of the CISG-AC for a tyess term. Dr. Loukas A. Mistelis of the
Centre for Commercial Studies, Queen Mary, Universitiyondon, was elected Secretary. The
CISG-AC has consisted of: Prof. Emeritus Eric E. BengsPace University; Prof. Michael
Joachim Bonell, University of Rome La Sapienza; ProAllan Farnsworth, Columbia University
School of Law; Prof. Alejandro M. Garro, Columbia Unsigy School of Law; Prof. Sir Roy M.
Goode, Oxford; Prof. Sergei N. Lebedev, Maritime ArbinatCommission of the Chamber of
Commerce and Industry of the Russian Federation; RnofRadmberg, University of Stockholm,
Faculty of Law; Prof. Peter Schlechtriem, Freiburgvérsity; Prof. Hiroo Sono, Faculty of Law,
Hokkaido University; Prof. Claude Witz, Universitat des Saatés and Strasbourg University.
Members of the Council are elected by the Council. Ameeting in Rome in June 2003, the
CISG-AC elected as additional members, Prof. PilaalBsiscasillas, Universidad Carlos Il de
Madrid, and Prof. Ingeborg Schwenzer, University of Basel.

For more information, please contatt Mistelis@gmul.ac.uk.

2. This opinion is a response to a request by the Studlypg@n a European Civil Code and its
Steering Committee for the Council to reflect on titenpretation of Art. 3 CISG and provide
answers to the following questions:

1. If both parties supply materials to be used in the namufe of goods for one of the parties,
what are the relevant factors under Art. 3(1) to dranitie between a sales contract
governed by the Convention and a service contract govesnddmestic law?

2. If a party has undertaken to deliver goods and to provide servitet are the relevant
factors under Art. 3(2) CISG determining the applicabilityhef CISG instead of domestic
law in such cases?

3. What is the relation between paras. (1) and (2) of AGISG?

3. See, Pilar PERALES VISCASILLAS, Hacia un nuevoaapto del contrato de compraventa:
desde la Convencion de Viena de 1980 sobre compraventa @i@adade mercancias hasta y
después de la Directiva 1999/44/CE sobre garantias en ladeshi@anes de consumo. Actualidad
Civil, n° 47-48, 15 al 28 de diciembre de 2003, pp. 1199-1224

4. In this situation, the rules of the Convention applthe non-performance or malperformance of
the buyer with the necessary adaptations. See: SCHIRTEM/SCHWENZER/Schlechtriem,
Commentary on the UN Convention on the International Sale of Goods (CI$&y., Oxford:
2005, Art. 3 n° 3.

5. The English text of Article 4 of the Hague Conventorthe Law Applicable to International
Sales Contracts (22 December 1986) is identical to ARicI#SG. However, in this instance, the
French text does not use the term "part essentigltein(Article 3(1) CISG), but "part importante".

Article 6 of the 1974 UN Convention on the LimitatiorriBd in the International Sale of Goods is
almost identical to Art. 3 CISG. The Spanish versidlo¥es the French rather than the English
version and therefore the standard used is "parte eBanstaad of "parte sustancialybstantial
part) as in CISG.
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6. Warren KHOO, Article 3, n°2.2, in Cessaro MassimanBa and Michael Joachim Bonell (eds.),
Commentary on the International Sales Law. The 1980 Vienna Sales Convdiitian; Giuffre,
1987.

7. Jorge ADAME GODDARD, Etontrato de compraventa internacional, México: Mc Graw-Hill,
1994, p. 50.

8. See among others: John O. HONNOLDjform Law for International Sale under the 1980
United Nations Conventioiihe Hague: Kluwer Law International, 3d ed, 1999, n°® 106eSo
scholars also use the "essential” test as a secoadi&non after the economic value test: Fritz
ENDERLEIN/Dietrich MASKOW,International Sales Law, Oceana, 1992, pp. 36-37.

9. Also in case law comparing the value of the matesapplied by the seller with the value of the
materials supplied by the buyer: LG Berlin, 24 March 1998rf@ay); HG Zirich, 10 February
1999 (Switzerland); and HG Zirich, 8 April 1999 (Switzerland).

10. Arbitration Court of the Chamber of Commerce and ImglugtBudapest, 5 December 1995
(VB/94131) (Hungary): supply of waste containers to be prodbgede seller, the value of the
materials supplied by the buyer only amounted to approxima08ty of the total value of the
containers to be produced, hence the CISG was applicghietue of Art. 3(1); HG Zirich, 8

April 1999 (Switzerland); and ICC 8855/1997, JDI, 2000, 4, p. 1070,Jvifitnaldez observations,
stating that Art. 3(1) refers to "la part prépondéracitst-a-dire la valeur essentielle”.

OLG Munchen, 3 December 1999 (Germany) is an interestseylwacause it applies both an
economic value and an essential criterion, the latteéhe basis of the wording of the French text:
"The few tools which were to be supplied by the buyer are neitheresiect to their value nor
their function essential ones"

11. There are case law and legal commentaries thatcbhagelered that the French term "part
essentielle” implies an interpretation based upon thityf@ianctionality of the materials provided
by the parties. For example: Bernard AUDLB, venteinternationale de marchandises (Convention
des Nations-Unies du 11 Avril 1980), Droit des Affaires. P&ris.D.J., 1990, n° 25, pp. 25-26.
And OLG Minchen, 3 December 1999 (Germany), where the Considered the essential
criterion on the basis of the French teithe few tools which were to be supplied by the [buyer]
are neither with respect to their value nor their function esseatiak -the French text of the
Convention speaks of "part essentielle” -not "substantial Jartss stated in the English textof

the plant to be delivered".

The "essential” criterion has been used as complemetat the economic value criterion by some
legal writers, although others consider the essentialion to be at the same level as the economic
criterion: See among the most recent commentariascisco OLIVA BLAZQUEZ,Compraventa
internacional de mercaderias (Ambito de aplicacion del Convenio de Viena deVEd&acia:

Tirant lo blanch, 2002, p. 194. The essential criteriorjected by: KHOO, Article 3, n® 2.2The
materials supplied need not be essential for the manufacture or produatiois. iNsufficient to

take the transaction out of the Convention that the material supplied ssant&l part")

12. ICC 11256/ESR/MS, 15 September 2003 (Los Angeles) (unpubligivetile(with the
rapporteur) considered the CISG inapplicable on the bagid.a3(1). It concluded that the motors
provided by the buyer were a substantial part of the ragderecessary for the manufacture of the
trucks, because they were necessary for the productdonselered a "vehicle".
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In Cour d'appel de Grenoble, 21 October 1999 (France), t@atibnalyzed a case in which the
seller had to manufacture shoes with some elementdiestijpy the buyer: the soles and a
characteristic metal decoration of the brand Pieasi@, and stated thalbdving as its object a
sale of goods to be made for which the essential material elemethgrthan soles and a
characteristic metal decoration of the brand Pierre Cardin -- necedsane manufacture, were
supplied by the seller"

13. See SCHLECHTRIEM/SCHWENZER/Schlechtriem, Article33 a).

14. HONNOLD,Uniform Law n°® 59. See example 3B, in which the value of the chmomt an
essential ingredient for the manufacture of stainle=ss s comprised 15% of the total value of the
materials used in manufacturing the goods. Prof. Honnatdssthata tribunal might well

conclude that 15% is 'substantial’ but the evaluation of such questiongrekds difficult to
predict”. As will be shown, the 15% standard as well as any atiagidard below 50% should be
considered too low in the interpretation of the word®ssantial part” (seenfra 2.10).

15. ADAME, p. 51, who also states that if the value regmes a percentage of 35%, the Court
would need to decide whether or not it is substantial casa-by-case basis.

16. See for all: ENDERLEIN/MASKOW, p. 36.

17. Peter SCHLECHTRIEMIhe UN-Convention on Contracts for the International Sale of Goods
Vienna: Manz, 1986, p. 31preponderant in this sense should be considerably more than 50% of
the price’; and SCHLECHTRIEM/HerbelCommentary on the UN Convention on the International
Sale of Goods (CISG)™ ed., Oxford: 1998, Art. 3, n° 4.

18. HG Zurich, 8 April 1999 (Switzerland), referring to Arf1BCISG, stated thatThe CISG is
also applicable if the materials to be delivered are a good deal lesgjpogion to the price of the
goods and therefore the manufacture is the crucial factor herein”

OLG Munchen, 3 December 1999 (Germany) stated in regard.t8(&) CISG:"An approximately
identical value of the different obligations is sufficient to render@Gonvention applicable
(Staudinger/Magnus, note 22Hnd Arbitration Award, 30 May 2000 (356/1999) (Russia) where
the tribunal considered the CISG applicable -- Art. 3¢&hough the tribunal referred to Art. 3(1) --
to a contract of shipment of equipment and some postedglservices since the price of the
equipment to be delivered amounted to more than 50% ohthe price of the contract.

19. Fixed percentages were mentioned only three times dtargeparatory work of the
Convention. One was in relation to Article 3(2) CISG, Bevén (Finland) referred to a UK
proposal to substitute the words "preponderant part” fojoinpart in value"; he said thdtUnder
that proposal 51 per cent of the value of a contract would decide the natiina cbntract. The
existing text was not so rigifA/CONF.97/C.1/SR.2, p. 242; also in John O. HONNOLD,
Documentary History of the Uniform Law for International Sal@sventer/Netherlands: Kluwer
Law and Taxation Publishers, 1989, p. 463). It seems th#tdd¥innish delegate "major part in
value" meant that it should take more than 51% in valextlude the Convention. The other two
interventions were made in relation to paragraph (Broéle 3 CISG. Mr. Rognlien, of Norway,
proposed the exclusion of the Convention only when tlyerbundertook to supply "all or the
substantial part" (A/CONF.97/C.1/L.13, p. 84; also in HONNQDDBcumentary Historyp. 656).

In order to explain that proposal, Mr. Rognlien, stabted the word "substantial” might be replaced
by "major", indicating that the proportion must be 0v8%b6 (Official Records, p. 243; also in
HONNOLD, Documentary Historyp. 464). It seems that for the Norwegian and Finnish
delegations, the definition of "major" is over 50%. Tast intervention was made by Mr. Herber
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(Federal Republic of Germany), who in relation to thevidgian proposal statetilis delegation
had not previously held the view that it must necessarily implyS@®per cent. If the original text
was unclear, his delegation could support the Norwegian prop¢&dtfitial Records, p. 243, also
in HONNOLD, Documentary Historyp. 464).

20. This tendency can be observed in several recenhadtind international instruments: EU
Directive 1999/44, 25 May 1999, of the European Parliament atind éfouncil on certain aspects
of the sale of consumer goods and associated guaranteesl{Q, 7 July 1999, pp.12 et seq), Art.
1.4:"Contracts for the supply of consumer goods to be manufactured or produced shdléal
deemed contracts of sale for the purpose of this DirectilPeificiples of European Sales Law,
Draft 14, June 2004. Utrecht Working Team on Sales Law, supgsf the Sales, Services and
Long-Term contracts group, Article 1:102(1) follows thet @#xArt. 3.1 CISG. Paragraph 2 of
Article 1:102 adopts the same criteria as the Directive #499h a consumer transaction any
contract for the supply of goods to be manufactured or produced is to be cedsadea contract
of sale' See also new section 651 BGB (German Civil Code) (dapdin of Sales Law)The
provision concerning the sale of goods applies to a contract for the supplyvefible things that
are to be produced or manufactured (...). Where the moveable things todoegu or
manufactured are specific goods, sections 642, 643, 645 and 650 apply, exctat thievant
time under sections 446 and 447 replaces the time of acceptance of th&e®dmong the most
recent legal writers: PERALES VISCASILLAS, Hacia muevo, pp. 1199-1224.

21. ICC 8855/1997, JDI, 2000, 4, p. 1070, with J. Arnaldez obsengafl he court saidlLa
distinction mentionnée a I'Article 3, paragraphe 1 de la Convention est fendéerigine des
matériaux de fabrication et non sur la nature particuliere du procédé dectdian ou de ses
conditions’

See also: HG Zirich, 10 February 1999 (Switzerland) in gractrfor printing, binding and

delivery of art books and catalogues, the court held'thdhe present case, it is undisputed that --
while the (buyer) delivered the setting copies for the artisticent of the art catalogues -- the
(seller) himself had to acquire the material for the executioheptinting orders. Therefore, the
CISG applies insofar as it contains relevant provisions for the padiegiactual relationship”

22. See, e.g.,: Ulrich C. SCHROETER, Vienna Sales Guiore Applicability to "Mixed
Contracts" and Interaction with the 1968 Brussels Comyent/indobona Journal of International
Comercial Law and Arbitration, 2001, p. 74, with furtheéatons.

23. AICONF.97/C.1/L.26, p. 84; also in HONNOLD¢pcumentary Historyp. 656.

24. See impliedly the Swiss Federal Supreme Court, 170&c#9)00 analyzing a contract of sale of
lockers to be manufactured by the seller following thgebbs drawings. The Federal Supreme
Court did not discuss the CISG's applicability that wasedkhy the Appellate Court on the basis
of Art. 3(2) CISG, e.g., the supply of services (instalawork) was considered to be the
preponderant part.

25. OLG Munchen, 3 December 1999 (Germany) is an examphésddituation. Under the

contract, the seller had to manufacture and deliver domirproduction plant (also there were some
post-delivery obligations). According to the contract,libger had also the obligation to deliver
some tools andrawings of the types of windows to be produced by the. Mdmn analyzing
paragraph (1) of Article 3 CISG, the tribunal did not rééethe drawings. There are two possible
explanations to that silence: first, that the triduthd not consider the drawings to be within the
concept of materials in Art. 3(1) CISG, or a secondirgpin line with the concept that accessory
materials do not qualify as "materials necessary fan stenufacture or production™: the drawings
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to be provided by the buyer were not for the productiah@ivindow plant (object of the contract)
but of the types of windows to be produced by the plant.

OGH, 18 April 2001 (Austria): the parties concluded an "ages¢mf cooperation” to develop a
sealing material called "Resitrix". The buyer, who wasowner of the patent, was obliged to
deliver the semi-finished product in order to be processed Isetlee in accordance with a jointly
developed specification; the seller had the exclusivadedo distribute the product in several
countries. Although the contract was in any case outs&&mporal scope of the Convention, the
Court referred to Art. 3 CISG and held that it was notiegble because the buyer had to deliver a
substantial part of the materials: the semi-finished godhleenced decisively the finished product.

OLG Frankfurt a.M., 17 September 1991 (Germany) ruled witlarstiope of the CISG (Art. 3(1))
a contract in which shoes were to be manufactureordicg to the buyer's instructions and marked
with an "M" trademark.

26. The term "raw materials" appeared for the first timgeveral Hague Conventions on the Law
Applicable to the Contract of Sale (ArtCbnvention sur la loi applicable aux ventesaactere
international d'objets mobiliers corporels, 15 June 1955;1AConvention sur la loi applicable au
transfert de la propriété en cas de venteadacére international d'objets mobiliers corporels, 15
April 1958; and Art. IConvention sur la compétence du for contractuel en cas de veatac@ere
international d'objets mobiliers corporels, 15 April 1998)ese texts provided thaPour son
application sontassimilés aux ventes les contrats de livraisonetsimobiliers corporels a
fabriquer ou a produire, lorsque la partie qui s'oblige arigoit fournir legnatieres premieres
nécessaires a la fabrication ou a la productiofhat text was the basis for the deliberation of the
1964 Uniform Laws (ULIS, and ULF), that decided to refer jaghe term "materials"”.

27. LG Mainz, 26 November 1998 (Germany) provides an exampleisinase, the parties agreed
on the production and delivery of a crepe-cylinder for tlelpction of tissue paper and there were
also accesory obligations: "loading, transport, unloadnsgallation, insurance until the end of the
installation, the waste management of the old cyliaderell as extra work under additional
agreements"”. Although the discussion was in relatipm Article 3(2) CISG, it is stated thdfThe
court is aware that before the cylinder (which had been fitted forgitgjyindividual needs) was
produced and delivered, a major engineering effort as well as planning and conceptkalas
required. However, these engineering efforts contributed to the produsmid delivery of the unit,
determine its value, and therefore do not change the fact that the fdb@scontract was the
cylinder itself.[Seller's] further contractual obligations (transport, installation, manance) are
therefore_accessory obligations that pale in comparison to the vathe afianufactured cylinder
This assessment leads to the application of the United Nations ConvenGamipacts for the
International Sale of Goods (cf. v. Caemmerer/Schlechtriem, Hiosheg UN-Kaufrecht, 2nd ed.,
Art. 3 n. 8)".Impliedly, the same approach is found in OLG Kd&In, 26 August 1994 (Germany),
where a contract for the elaboration and delivery of a market analy@swat considered within
the scope of the Convention because it cannot be considered a sale of goods) arad alot a
contract within Art. 3(1) CISG. A sensu contraritois implied from the case that when the ideas
(intellectual work) are included in the goods, the contraght be governed by the Convention.

28. ICC 7660/1994.

29. Cour of Appeal of Lugano, 29 October 2003 (Switzerlandhgté#tat the installation must be
an optional service (art. 3(2) CISG).

30. OLG Munchen, 3 December 1999.
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31. In this situation, the legal remedies of the CISQyajopthe breach of the service obligations
with the necessary adaptations (Art. 7(2)), see furtPeter SCHLECHTRIEM, Interpretation, gap-
filling and further development of the UN Sales ConvamtMay 2004, available online at
<http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem6.htraind Rb Hasselt, 4 February 2004
(Belgium), stating that rules on notice in the CISiplg to the services part of the contract. See
also Cour of Appeal of Lugano, 29 October 2003 (Switzerlamatipgtthat the CISG is applicable
in a comprehensive manner to a contract for the deliyema installation of goods.

32. AICONF.97/C.1/L.26, p. 84; also in HONNOLD¢pcumentary Historyp. 656.

33. 3 It is interesting that the Council of Ministefgtte Organization for the Harmonization of
Business Law In Africa (OHADA) aproved on 17th April 1997teead into force on 1st January
1998, a Uniform Act relating to General Commercial LawoBYV (Commercial Sale) which
follows very closely the CISG regime, has adoptedsthadard of "major part" for the English text.
Article 204, which is counterpart of Article 3.2 CISG, stathat'The provisions of this Book shall
not apply to contracts in which the major part of the obligations of they plaat delivers the goods
shall be the supply of manpower or other servic&ge French version uses the words "part
préponderante”. The Act does not reflect a provisionairto Article 3(1) CISG. It has to be noted
that OHADA texts are written in French and latensiated into English.

34. AICONF.97/C.1/SR.2, p. 242; also in HONNOLpycumentary Historyp. 463. But see the
intervention of Prof. Farnsworth (USA).

35. In the case law: LG Mainz, 26 November 1998 (Germaoyparing the value of the crepe-
cylinder with the value of the post-delivery services; QUGnchen, 3 December 1999 (Germany):
"In the present case, the value of the agreed services for sevechhnics for the period of six
weeks merely constitutes a small part of the total costs fquidme of DM 1,245,000.0Q'1CC
7153/1992, in which, according to Hascher, the conclusiorecAthitral Tribunal that the contract
was governed by the Convention (Art. 3(2)) was confirmedrbinvoice where the price paid for
the assembly of the material was of a completedpseéary order of magnitude compared to that of
the price of the materials (Dominigue HASCHER, ICC 7153/19B2,. 1992, n° 4, pp. 1005-1010);
Cour d appel de Grenoble, 26 April 1995 (France): Art. 3(2) Gi&&applicable to a sale of a
warehouse in which there was also an obligation ehaigling and delivery. The price paid for the
contract was 500,000 French francs, with 381,200 francs alkbtmatbe warehouse and 118,800
francs for the dismantling and delivery); KG Bern-LaupenJ&&uary 1999 (Switzerland), although
wrongly comparing the cost of the materials with trenofacturing of the goods, the value of the
manufacture of the goods amounted to 56.25% of the total (@000 French francs); KG Zug,
25 February 1999 (Switzerland) in a contract in which tHersgas to provide the construction
material for a roof and also its installation. Thbunal compared the labour costs with the supply
costs and held that the former were not substantigdlyer as compared with the latter; Arbitration
Award, 30 May 2000 (356/1999) (Russia). The Arbitral Tribunal cmned the CISG applicable
(Art. 3(2)), although the tribunal referred to Art. 3(19)a contract of shipment of equipment and
some post-delivery services since the price of the equiptode delivered amounted to more than
50% of the entire price of the contract; HG Zurich, 1Brkary 2000 (Switzerland), although it did
not cite Article 3(2) CISG, the court made a comparisbthe value of the services provided by the
seller; LG Minchen, 16 November 2000 (Germany): the canwras for the delivery and
installation of pizzeria fittings into the buyer'steag-ant-facilities. The tribunal considered it to be a
contract of sale governed by the Convention (Art. 3(5@&)]! After interpreting the contract and
the fact that the price was unitary, i.e., no sepandge for the service, the tribunal held tht:

view of the considerable amount and value of the objects, which can besgdtioen the

individual prices, the delivery of goods does not diminish against the perflowvorks, even if a
longer period of time is required for the installatio®nd Cour of Appeal of Lugano, 29 October
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2003 (Switzerland) considering the CISG applicable sincdelheery of the goods (modular wall
partitions) constitute the preponderant part of the eshtand was of greater value in the
performance of the entirety of the contract in disput

36. See ICC 7153/1992. The tribunal held that a contractdduthishing and assembly of
materials for a hotel was governed by the CISG, simeedntract made it very clear that it was a
sales contract.

37. See LG Munchen, 16 November 2000 (Germany): the contaacfowthe delivery and
installation of pizzeria fittings into the buyer'steag-ant-facilities. The tribunal stated that the
contract was governed by the CIS@ccording to the written contract, the price for the "entire
delivery" was determined by the addition of the individual pricesnidividual Articles. The
"construction”, that is, the installation of the fittings, was incluchethe overall price, as was the
shipping; a service fee was not invoiced. This indicates that the prepongart of the seller's
obligation was the delivery of the fitting Articles and not the weridered during the installation”

38. This was precisely the holding of the LG Mainz 26 Malver 1998 (Germany) in interpreting
"preponderant part" under Art. 3(2) CISG. In the caseptice of the production/delivery/and post-
services of a crepe-cylinder was a unitary price and the foaund it impossible to ascertain the
value of the seller's obligations under the contraetr&fore, the tribunal took into account both the
contractual documents and the circumstances of theafanmof the contract in order to ascertain
whether the parties saw the preponderant part of tlee's@bligation in the delivery of the crepe-
cylinder or in the services accompanying the deliveryhisiregard, the tribunal pointed out that
the production and delivery obligations were very detaildtiencontract as opposed to the post-
services obligations.

See also: OLG Minchen, 3 December 1999 (Germaagditionally, the particular interest that
the purchasing party place on an obligation, e.g., the characteristic obligagiobe decisive
(Herber, note 5 on Art. 3 CISG; Staudinger/Magnus, BGB, 13th ed., noteA&1. CISG)" And
Corte di Cassazione, 9 June 1995 (Italy), considétimgessential aim of the contract and its
meaning that, relative to it, the delivery and contribution of doing asscomsidering the result
the parties wanted to accomplish”

39. SCHLECHTRIEM/Herber, Art. 3, n° 8{&d).

40. In the case law, HG Zrich, 9 July 2002 (Germany) daes se automatically exclude the
Convention in the presence ofuankey contractin the case, the seller had the obligation to plan,
deliver, assemble, supervise the assembly, and put intatmmea complete plant for the breaking
down and separation of food-cardboard packaging. The trilbegatded this astarnkey contract
that was not governed by the Convention (Art. 3(2))goes without saying that the supply of
labour for the assembly, supervision of the assembly and the putting indbi@pef the plant
plays a very important role in such a project. Oftentimes, the famnoti, respectively the correct
adjustment of the various plant parts and their coordination with each othesrdgribe undertaken
when the plant is already effectively in operation (...).Accordjnglyassembly, adaptation,
instruction and similar works constitute a considerable part of the aontal performancedn
accordance with scholarly opinion, the court therefm®imes that the CISG is not supposed to
apply to turnkey contracts, which do not so much providaricexchange of goods against
payment, but rather for a network of mutual duties taaboliate with and assist the other part

(.Y

41. The use of the singular is also seen in the Fregrsion of Art. 4.2 of the Hague Convention
on the Law Applicable to International Sale of Goods, 18&fie, however, that the French text of
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the 1974 Limitation Convention on the International $dl&oods (Art. 6(1)) uses the plural. See,
among the scholars: Peter SCHLECHTRIBNternationales KaufrechiMohr, Siebeck, 2003, pp.
21-22, footnote 39.

42. For example, as shown before, the discussion of mabstantial part is wrongfully mixed
with the discussion of what is preponderant part.

43. ADAME, p. 51, states that paragraph (2) may be applideetsituations referred to in
paragraph (1) of Article 3 CISG. This has been done by LG hé&mcl6 November 2000
(Germany): the contract was for the delivery and ifsiah of pizzeria fittings into the buyer's
restaurant facilities, the court analyzed the manufaaif the fittings as part of the seller's
obligations under Art. 3(2) CISG; OGH, 27 October 1994 (Aa)in a contract for manufacturing
brushes and brooms with raw materials provided by therpthee CISG was held inapplicable on
the grounds that the buyer supplied a substantial pert3@)) and that the processing of the raw
materials was the main obligation of the seller (&(R)); and Kreisgericht Bern-Laupen, 29
January 1999 (Switzerland), where the tribunal did nosiden the CISG applicable on the grounds
that the manufacturing of the machine was the charstitezlement of the contract (Art. 3(2)
CISG), e.qg., the interest of the buyer was maintheproduction of the machine.

It seems to be also the position of HG Kanton Aar§adpvember 2002 (Switzerland), in which
the CISG was considered to be applicable on the basgig.d(1) CISG in a contract for the
production, labelling, positioning, service and removal od¢hinflatable triumphal archs; the court
stated that the substantial subject matter of the@acnivas the production of the goods.

44. This approach has been wrongfully followed by somes;amrticularly, from Germany, when
considering the application of the Convention to safen@ntracts. Although this Opinion does not
deal with software contracts, the cases serve dlistnation of the different treatment accorded
standard goods and custom-made goods.

- For cases considering that standard software is gavégnthe CISG, but not custom-made
software, see: OLG Koéln, 16 October 1992 (Germany); OL® K August 1994
(Germany); and LG Munchen, 8 February 1995 (Germany).

- On the other hand, HG Zurich, 17 February 2000 (Statzd), considered the sale of
software as well as the joint purchase of softwacehamdware as a sale of goods within the
CISG, citing Articles 1, 3(1), and 51.

45. See LG Minchen, 16 November 2000 (Germany): the contazciowthe delivery and
installation of pizzeria fittings into the buyer'steagant facilities. The court stated thdt:follows
that the fitting objects were not designed by the (seller), buthbgtwere standard goods which
were only adjusted in their measurements to the customer's requteeamsl the conditions of the
restaurant facilities. Consequently, the production of the objects alswtlicbnstitute a
performance of works or services, which is in the fore in contiva$te delivery of goodstn OLG
Munchen, 3 December 1999 (Germany) the tribunal, when anglilze term "substantial part”,
considered relevant the fact that the plant to be produasdf\a standard model.

46. Contracts that require production, assembly, and deliferynachine are governed by Article
3(1) CISG. See, among others, HONNOLUWMiform Law n°® 60.1, footnote n°® 4As a result of the
basic rule of Art. 3(1), labor costs in manufacturing the machinery wouiktddevant; such costs
are not the "supply of labour or other services" under Art. 3(2)").

The solution is logical because otherwise it mightiag the contract is considered to be governed
by the Convention by virtue of Art. 3(1) CISG, but excluded ypglparagraph (2).
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47. ICC 7660/1994: A contract for the production, delivery, andliasibn of a complete
automatic assembly line for batteries is governed by3t) CISG; Cour d'appel de Paris, 14 June
2001 (France), in which the parties agreed to the manufauftd®8 decorated crystal panels to be
installed in the wall of a hotel in Egypt. The tribuhald that the contract was not a contract
d'entreprise as stated by the Court of First Instance, but a aohtif sale. The tribunal stated that
Art. 3(2) CISG did not apply since the obligation of the kvdone for the production of the crystal
panels cannot be considered as a work or service obligatibe sense of that provision (JDI,
2002, n° 2, pp. 483 et seq., with note of Claude Witz, wimfalors the approach of the court).
The decision went into appeal to the Supreme Court thatodichention Art. 3 CISG (Cour de
Cassation, 24 September 2003 (France)). See also: HG Zidgril 1999 (Switzerland); LG
Mainz, 26 November 1998 (Germany); OLG Minchen, 3 December 1999éGg); St. Gallen,
Gerichtskommission Oberrheintal, 30 June 1995 (Switzerlan@viewing a contract for the
delivery and installation of four sliding gates to be usedhe construction of two halls, held that
the manufacture of the doors was within paragraph (1) of3Aend that the installation was in
paragraph (2); Tribunal de commerce de Namur, 15 January 20@2ui(Bg in a contract of sale of
a "processing center" where the parties agreed to tistraotion of the machine in the seller's
workshops; provisional receipt; the dissembling and thegoahsf the parts in the establishment
of the buyer; the assembling of the machine and the guitiservice and the final receipt. The
Court considered the contract within Art. 3(1) and did nstuds the application of Art. 3(2) CISG;
and KG Schaffhausen, 25 February 2002 (Switzerland), althougtotlm did not refer to Art. 3(2)
CISG, it considered the Convention applicable becaussettveces (installation, transport) were of
subsidiary importance as compared with the obligation lteedl¢he goods (four drilling apparatus
items, three high-pressure pumps, two mixing machines anchtesglacement parts).

48. Seesupral.2.
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