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Article 74 CISG
Damages for breach of contract by one party consist of a sum equal to the loss, including loss of profit, suffered by
the other party as a consequence of the breach. Such damages may not exceed the loss which the party in breach
foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of
which he then knew or ought to have known, as a possible consequence of the breach of contract.

OPINION
1. Article 74 reflects the general principle of full compensation.

2. The aggrieved party has the burden to prove, with reasonable certainty, that it suffered loss. The aggrieved party also has th
burden to prove the extent of the loss, but need not do so with mathematical precision.

3. The aggrieved party is entitled to non-performance damages, which is typically measured by the market value of the benefit
of which the aggrieved party has been deprived through the breach, or the costs of reasonable measures to bring about the
situation that would have existed had the contract been properly performed.
A. The aggrieved party is entitled to any net gains prevented as a result of the breach.
B. Lost profits recoverable under Article 74 may include loss of profits that are expected to be incurred after the time
damages are assessed by a tribunal.
C. Lost profits include those arising from lost volume sales.
4. The aggrieved party is entitled to additional costs reasonably incurred as a result of the breach and of measures taken to
mitigate the loss.
5. Under Article 74, the aggrieved party cannot recover expenses associated with litigation of the breach.

6. The aggrieved party is entitled to damages for pecuniary loss resulting from claims by third parties as a result of the breach
of contract.
7. The aggrieved party is entitled to damages for loss of goodwill as a consequence of the breach.

8. If there has been a breach of contract and then the aggrieved party enters into a reasonable substitute transaction without
first having avoided the contract, the aggrieved party may recover damages under Article 74, that is, the difference between

the contract price and the substitute transaction.

9. Damages must not place the aggrieved party in a better position than it would have enjoyed if the contract had been properl
performed.
A. In calculating the amount of damages owed to the aggrieved party, the loss to the aggrieved party resulting from the
breach is to be offset, in principle, by any gains to the aggrieved party resulting from the non-performance of the
contract.
B. Punitive damages may not be awarded under Article 74 of the Convention.

*****
COMMENTS TO CISG ADVISORY COUNCIL OPINION NO. 6
1. Article 74 reflects the general principle of full compensation.

1.1 Article 74 does not provide specific guidelines for calculating damages.[1] Instead, it gives the tribunal the
authority to determine the aggrieved party's "loss suffered ... as a consequence of the breach" based on the
circumstances of the particular case. The purpose of Article 74 is to place the aggrieved party in the same pecuniary
position it would have been in had the breach not occurred and the contract been properly performed.[2] In other
words, it is designed to give the aggrieved party the "benefit of the bargain."[3] Accordingly, Article 74 is to be liberally
construed to compensate an aggrieved party for all disadvantages suffered as a result of the breach. However, all
claims for damages, including under Article 74, are subject to limitations imposed by the doctrines of foreseeability
and mitigation.[4]

1.2 The principle of full compensation for breach of contract established by Article 74 is expressed in many national
laws.[5] In addition, the principle is set forth in both the UNIDROIT Principles and the Principles of European Contract
Law (PECL).[6] It is also consistent with decisions of many international tribunals.[7]

1.3 It should be noted at the outset that parties may agree upon the remedies available for breach of contract.[8] For
example, they may limit the scope of liability in the event that a party terminates the contract because of certain
events. In addition, they may include a liquidated damages provision, which provides for a specified amount of
damages to be paid by a party who repudiates the agreement. However, some jurisdictions may refuse for public
policy reasons to enforce such a clause.[9]

2. The aggrieved party has the burden to prove, with reasonable certainty, that it suffered a loss. The
aggrieved party also has the burden to prove the extent of the loss, but need not do so with mathematical
precision.

2.1 Article 74 does not explicitly address to what extent aggrieved parties must prove that they have suffered a loss in
order to recover damages under that provision.[10] As a result, there has been controversy over whether this matter
is implicitly addressed by the Convention or whether it is a procedural matter to be resolved according to domestic
law. Some courts and tribunals have held that the issue is a procedural matter beyond the scope of the
Convention.[11] However, relying on such an approach could be counterproductive and lead to differential treatment
of similarly situated parties.

2.2 In order to recover damages for breach of contract, the aggrieved party must prove that it has suffered a loss as a
result of the breach. In common law countries, the requisite level of proof is often found in the requirement that the
claimant prove "certainty of damages." This typically means the aggrieved party must prove with reasonable certainty
that a loss was sustained or will be sustained.[12] Some civil law countries also require that damages be reasonably
certain in their existence but not in amount,[13] while others impose a higher standard of proof to recover damages,
particularly with respect to claims for lost profits.[14]

2.3 The existence of differing rules concerning the proof of damage could lead to the differential treatment of similarly
situated parties. For example, buyers attempting to prove future losses often rely on assumptions about market prices
and the amount of future sales. If a seller wrongfully refuses to deliver a new product or a product that the buyer had
not previously been in the business of selling, there may be little concrete evidence on which the aggrieved buyer can
base its damages claim, which would mainly consist of loss of profit.[15] In such a case, countries requiring a high
level of proof with regard to the fact that the aggrieved party suffered a loss would likely not allow the recovery of lost
profits under Article 74. However, in countries that have a more relaxed level of proof, the aggrieved party may be
able to recover such damages under Article 74. This result would be unfair and undermine the goal of the Convention
to provide a uniform law on the sale of goods. In addition, the former approach would be contrary to the principle of
full compensation. It also could provide an incentive for a party to breach its contractual obligations. As one arbitral
tribunal, in a non-CISG case, explained:

"[I]f recovery were limited to what a claimant has spent in reliance on a contract which has been breached, an
incentive would be created which is contrary to the contractual morality: obligors would generally find it in their
interest to breach contracts which turn out to be valuable to their co-contractant. Parties do not enter into contracts
involving risk in order to be repaid their costs. To limit the recovery of the victim of a breach to its actual expenditures
is to transform it into a lender, which is intolerable when that party was full risk for the amount of the investments
made on the strength of the contract."[16]

2.4 Furthermore, from a policy perspective, the breaching party should not be able to escape liability because the
breaching party's wrongful act caused the difficulty in proving damages with absolute certainty.[17] As one United
States court noted, "it is particularly in the area of quantifying the amount of lost profits that courts impose the risk of
uncertainty on the breaching party whose breach gave rise to the uncertainty."[18]

2.5 Moreover, relying on applicable procedural law to resolve this issue may be counterproductive.[19] This is
because whether a matter is considered substantive or procedural may vary from jurisdiction to jurisdiction and may
depend on the circumstances of a particular case.[20] Instead, the analysis should focus on whether the matter is
governed by the Convention by examining "the purposes and policies of individual provisions as well as the
Convention as a whole" and giving due regard to the need for a uniform interpretation.[21]

2.6 Given the need to promote the Convention's international character and the need to promote uniformity in the
Convention's application, and in light of the purposes and policies of Article 74, the aggrieved party bears the burden
of proving with reasonable certainty such party has suffered a loss as a result of the breach. The imposition of a
"reasonable" standard should not be viewed as radical. Rather, it is consistent with the Convention as a whole. As
one commentator notes:

"[O]n several occasions the Convention refers to the parties as 'reasonable' persons (see, e.g., Articles 8(2) and (3);
25; 35(1)(b); 60; 72(2); 75; 77; 79(1); 85; 86; 88(2)), requires that a particular act must be accomplished or a notice
given within a 'reasonable time' (see, e.g., Articles 18(2); 33(3); 39(1); 43(1); 47; 49; 63; 64; 65; 73(2)), and
distinguishes between 'reasonable' and 'unreasonable' expense, inconvenience or excuse (see, e.g., Article 43; 37;
48; 87; 88(2) and (3)). These references demonstrate that under the Convention the 'reasonableness' test constitutes
a general criterion for evaluating the parties' behavior to which one may resort in the absence of any specific
regulation."[22]

2.7 Requiring the aggrieved parties to prove, with reasonable certainty, that that party suffered a loss is consistent
with the UNIDROIT Principles and the PECL.[23] The UNIDROIT Principles states: "[c]ompensation is due only for
harm, including future harm, that is established with a reasonable degree of certainty."[24] The comments further
provide that this "reaffirms the well-known requirement of certainty of harm . ..."[25] The PECL states: "[t]he loss for
which damages are recoverable include: (a) non-pecuniary loss; and (b) future loss which is reasonably likely to
occur."[26]

2.8 This requirement is also in accord with many national laws.[27] Furthermore, it is consistent with the decisions of
a number of courts and tribunals that have imposed a requirement that damages be proved with reasonable
certainty.[28]

2.9 If aggrieved parties are able to meet the burden of proving damages with reasonable certainty, they then have the
burden to prove the extent of damages, but need not do so with mathematical precision.[29] The aggrieved party
must only provide a basis upon which a tribunal can reasonably estimate the extent of damages. An aggrieved party
may be able to do this through, for example, the use of expert testimony, economic and financial data, market
surveys and analyses, or business records of similar enterprises.[30] This requirement strikes a balance between the
need for evidence upon which tribunals may base an award of damages and the recognition that the difficulty of
proving that any damages in fact stem from the breaching party's wrongful act.[31]

3. The aggrieved party is entitled to non-performance damages, which is typically measured by the market
value of the benefit of which the aggrieved party has been deprived through the breach, or the costs of
reasonable measures to bring about the situation that would have existed had the contract been properly
performed.

3.1 Under Article 74, an aggrieved party is entitled to be compensated for the value of its unrealized contractual
expectation in order to receive the benefit of the bargain. This loss is sometimes termed non-performance loss, direct
loss, or loss in value. It is often measured by "the difference between the value to the aggrieved party of the
performance that should have been received and the value to that party of what, if anything, actually was
received."[32]

3.2 In other cases, the aggrieved party may undertake measures to place it in the same position that it would have
been in had the contract been properly performed. In such circumstances, the aggrieved party is entitled to recover
the costs of those measures, provided that they were reasonable.[33] For example, when a seller delivers defective
goods and the buyer repairs them, tribunals have awarded the aggrieved buyer, among other things, the expenses
incurred in repairing the goods.[34] In addition, where a seller is unjustifiably delayed in delivering the goods and the
buyer undertakes measures to overcome the temporary loss of the goods, tribunals have awarded the aggrieved
buyer the expenses it incurred in overcoming the loss of the benefit of performance. For example, in the decision of
the Oberlandesgericht Köln, 8 January 1997, the seller of tanning machines did not return by the agreed upon date

machines that it had taken back to adjust. The buyer then hired a third party to treat its leather goods. The Provincial
Court of Appeal ruled that, under Article 74, the buyer was entitled to recover the sum paid to the third party because
the hiring of that party was viewed as reasonable under the circumstance.[35]

3.3 The Secretariat Commentary provides the following additional example:[36]

"The contract provided for the sale of 100 tons of grain for a total price of $50,000 FOB. When the delivered grain had
more moisture in it than allowable under the contract description and, as a result of the moisture, there had been
some deterioration in quality. The extra cost to Buyer of drying the grain was $1,500. If the grain had been as
contracted, its value would have been $55,000, but because of the deterioration caused by the moisture after it was
dried the grain was worth only $51,000.

Contract price
$50,000
Value the grain would have had if as contracted $55,000
Value of grain as delivered
$51,000
$ 4,000
Extra expenses of drying the grain
Loss arising out of the breach

$ 1,500
$ 5,500"

3.4 This approach is in accord with the UNIDROIT Principles and the PECL.[37] UNIDROIT Principles Article 7.4.2(1)
provides: "The aggrieved party is entitled to full compensation for harm sustained as a result of non-performance.
Such harm includes both any loss which it suffered and any gain of which it was deprived . ..."[38] Similarly, PECL
Article 9:502 states: "The general measure of damages is such sum as will put the aggrieved party as nearly as
possible into the position in which it would have been if the contract had been duly performed. Such damages cover
the loss which the aggrieved party has suffered and the gain of which it has been deprived."[39]

3.5 An aggrieved party also may recover losses resulting from declining exchange rates if the aggrieved party can
prove that it would have received a higher monetary value if the breaching party had paid the money owed pursuant
to the contract.[40] The aggrieved party's loss in this situation can be measured by the difference between the
converted value of the currency at the time payment was due under the contract and the value of the converted
currency at the time of payment.[41]

3.6 The following example illustrates this point. Assume that a contract calls for a buyer to pay U.S. $10,000 upon
delivery of goods to a seller in country X where the currency is the Euro and the rate of exchange (at the time of
delivery) for U.S. $10,000 is Euro $10,000. The buyer then wrongfully refuses to pay the seller and the seller files a
suit in an American court to collect. However, by the time that the court enters judgment in favor of the seller, US $1
is worth only Euro $0.7692. Thus, awarding the seller U.S. $10,000 would, in effect, give the seller only Euro $7692.
The seller is thus entitled to its payment under the contract (U.S. $10,000), plus an additional U.S. $3,000, which
would give the seller the equivalent of Euro $10,000.

3.7 While the Convention does not explicitly address how courts and tribunals should treat the issue of loss resulting
from fluctuating exchange rates, it is consistent with the principle of full compensation that the aggrieved party be
compensated for the loss.[42] There has been some confusion over whether loss resulting from the devaluation of
currency may be recovered under the Convention, primarily because of the principle of nominalism and the rule that a
creditor ordinarily bears the risk of declining exchange rates.[43] While a creditor/aggrieved party may indeed bear
the risk of fluctuating exchange rates over the course of the contract, such party does not continue to bear the risk
after the debt has matured.[44] If this were the case, the aggrieved party would be assigned a risk that it did not
intend to assume under the contract and, when the currency of payment is in steady decline, a debtor would have an
incentive to delay payment for as long as possible.[45]

3.8 Numerous courts have awarded damages for exchange rate losses under Article 74.[46] However, they have
limited compensation to situations in which the creditor/aggrieved party can show that if it had received payment
when due, the aggrieved party would have obtained a higher value by converting the money into its local
currency.[47] But when a creditor of a foreign currency debt usually conducts its business in a different currency,
presumably such party would immediately convert the foreign currency and therefore be entitled to the value
determined by the exchange rate at maturity of the obligation.[48] Losses may also arise from the devaluation of
currency when the currency of agreement is also the creditor's local currency. This situation is distinct from losses
resulting from declining exchange rates; generally these losses have not been regarded as compensable.[49]

3.9 Many national laws and courts have compensated aggrieved parties for exchange rate losses.[50] In addition,
both the UNIDROIT Principles and the PECL also provide aggrieved parties a remedy for declining exchange rates
after maturity of the debt.[51] However, they do so through requiring that payment be made according to the
applicable rate of exchange prevailing either when the payment is due or at the time of payment. In other words,
instead of awarding the loss from the devaluation of currency as damages, the UNIDROIT Principles and the PECL
explicitly provide for essentially the same result by allowing a tribunal to fix the damages according to an appropriate
exchange rate so that the aggrieved party does not suffer a loss because of a change in the exchange rate postbreach.[52] Since the Convention does not contain an explicit provision governing this issue, it is appropriate to
consider the loss as damages recoverable under Article 74.[53]

A. The aggrieved party is entitled to any net gains prevented as a result of the breach.

3.10 Lost profits are the only type of damages specifically mentioned in Article 74.[54] Article 74 provides that a
claimant may recover for breach of contract, "a sum equal to the loss, including loss of profit, suffered ... as a
consequence of the breach."[55] The Secretariat Commentary explains that specific reference to lost profits was
included because "in some legal systems the concept of 'loss' standing alone does not include loss of profit."[56]

3.12 The Convention does not provide specific guidance on calculating lost profits. Individual tribunals are given the
authority to calculate damages on a case-by-case basis.[57] Damages for loss of profit are to be calculated in
accordance with Article 74's principle of full compensation -- that is, the goal is to place the aggrieved party in the
same position it would have been in economically if the contract had been performed.[58] Domestic practices that
limit damages for lost profits are not to be applied.[59]

3.13 Determining lost profits is not an exact science, and some of the methods used to calculate lost profits are
complicated.[60] Therefore, precise calculation of such damages may not be possible. Moreover, in some cases, the
breach may prevent an aggrieved party from being able to prove damages with precision. In these circumstances, the
breaching party should not be able to escape liability on the ground that lost profits are uncertain.[61] Thus, an

aggrieved party is not required to prove with exact certainty and precision the amount of profits it lost as a result of
the breach; it needs only to prove the loss with reasonable certainty.[62]

3.14 Under Article 74, an aggrieved party is entitled to net gains prevented, that is, net profits lost as a result of the
breach of contract. In general, net profits are calculated by subtracting from gross profits the expenses saved as a
result of the aggrieved party being excused from performance.[63] This practice is consistent with both the
UNIDROIT Principles and the PECL.[64] In particular, the Comment to Article 9:502 of the PECL provides:

"The aggrieved party must bring into account in reduction of damages any compensating gains which offset its loss;
only the balance, the net loss, is recoverable. Similarly, in computing gains of which the aggrieved party has been
deprived, the cost it would have incurred in making those gains is a compensating saving which must be deducted to
produce a net gain. Compensating gains typically arise as the result of a cover transaction concluded by the
aggrieved party. ... A compensating saving occurs where the future performance from which the aggrieved party has
been discharged as the result of the non-performance would have involved the aggrieved party in expenditure."[65]

3.15 In certain cases, aggrieved parties may seek damages for the loss of chance or opportunity to earn a profit.[66]
This may occur when, following a breach of contract, an aggrieved party claims to have suffered a loss from a missed
opportunity to engage in an opportunity for gain.[67] What separates a loss of chance from the general category of
loss of profits is the existence of some contingency or unknown fortuitous event between the promisor's performance
and the promisee's realization of gain. In this circumstance, a breach by the promisor prevents the promisee's chance
of profit from coming to fruition.[68] Because a contingency must occur before profits will be realized, an aggrieved
party typically is unable to prove with reasonable certainty that a profit would have been made if the contract had
been properly performed. Accordingly, damages for the loss of a chance or opportunity to profit ordinarily are not
recoverable under Article 74.[69]

3.16 The prohibition on damages for loss of chance or opportunity does not apply when the aggrieved party
purposely enters into a contract in order to obtain a chance of earning a profit.[70] In such a case, the chance of profit
is an asset,[71] and, when a party chooses to enter into a contract to obtain such a chance, the party is entitled to
compensation when the promisor unjustifiably does not perform. Otherwise, a promisor could breach that contract
with impunity [72] and avoid "liability solely on the basis of the [aggrieved party's] difficulty of proving loss where it
was clear at the time of formation that such loss would be impossible to prove with reasonable certainty."[73]
Moreover, allowing recovery in this circumstance would be consistent with the full compensation principle of Article
74. It also finds support in Article 7.4.3 of the UNIDROIT Principles, which provides for recovery of damages for the
loss of chance to profit.[74] In addition, allowing damages for loss of chance would be consistent with the practice of
a number of countries.[75]

B. Lost profits recoverable under Article 74 may include loss of profits that are expected to be incurred after
the time damages are assessed by a tribunal.

3.19 Under Article 74, an aggrieved party is entitled to recovery of not only profits lost prior to the judgment, but also
for future lost profits, to the extent that such lost profits can be proved with reasonable certainty and subject to the
principles of foreseeability and mitigation.[76] While the Convention does not expressly state that future losses are
recoverable, its recovery is consistent with the principle of full compensation. This approach is in accord with the
PECL Article 9:501(2)(b) and UNIDROIT Principles Article 7.4.3, which allow for recovery of future losses. In
particular, the Comment to Article 9:501(2)(b) explains:

"The loss recoverable by the aggrieved party includes future loss, that is, loss expected to be incurred after the time
damages are assessed. This requires the court to evaluate two uncertainties, namely the likelihood that future loss
will occur and its amount. As in the case of accrued loss before judgment ... this covers both prospective
expenditures which would have been avoided but for the breach and gains which the aggrieved party could
reasonably have been expected to make if the breach had not occurred."[77]

C. Lost profits include those arising from lost volume sales.

3.20 Under Article 74, an aggrieved party may be able to recover lost profits in a lost volume situation. Traditionally,
when a buyer fails to uphold its obligations under the contract, the seller's damages are measured by the difference
between the contract price and the price at which the goods can be resold in the market (or the price of the substitute
transaction). If the seller resells the goods at the same price, however, it is presumed that the seller suffered no
damages. Nevertheless, if the seller was capable of selling to multiple buyers, then the second transaction would not
be a substitute for the first, but simply a second sale. Therefore, damages measured under the traditional formula
would be "inadequate to put the seller in as good a position as performance would have done," and the aggrieved
party should be able to recover damages for lost sales volume.[78]

3.21 The following example illustrates the rationale for awarding lost profits in a lost volume situation:

"If a private party agrees to sell his automobile to a buyer for $2,000, a breach by the buyer would cause the seller no
loss (except incidental damages, that is, the expense of a new sale) if the seller was able to sell the automobile to
another buyer for $2,000. But the situation is different with dealers having an unlimited supply of standard-priced
goods. Thus, if an automobile dealer agrees to sell a car to a buyer at the standard price of $2,000, a breach by the
buyer injures the dealer, even though he is able to sell the automobile to another for $2,000. If the dealer has an
inexhaustible supply of cars, the resale to replace the breaching buyer costs the dealer a sale, because, if the
breaching buyer had performed, the dealer would have made two sales instead of one. The buyer's breach, in such a
case, depletes the dealer's sales to the extent of one, and the measure of damages should be the dealer's profit on
one sale."[79]

3.22 Accordingly, it is consistent with the principle of full compensation for an aggrieved party to recover lost profits
for lost volume sales. However, an aggrieved party may not recover lost profits for lost volume under Article 74 and,
in addition, damages under Article 75's substitute transaction formula because, in that circumstance, the aggrieved
party would receive double recovery.[80]

4. The aggrieved party is entitled to additional costs reasonably incurred as a result of the breach and of
measures taken to mitigate the loss.

4.1 In some circumstance a breach of contract may cause an aggrieved party to incur additional costs in attempts to
avoid further loss.[81] These expenses, which are sometimes referred to as incidental damages, are for loss in
addition to the aggrieved party's loss in value from being deprived of performance under the contract. While Article 74

does not explicitly provide for the payment of incidental damages, an aggrieved party is entitled to recover these
damages under the Article's principle of full compensation provided, among other things, that they are reasonable.

4.2 Article 74 provides no exhaustive list of incidental damages that may be recoverable. In the case where a buyer
rejects the goods without justification or refuses to make payment upon delivery of the goods as agreed in the
contract, additional costs incurred by an aggrieved party in order to avoid greater loss may include costs incurred in
storing or preserving goods.[82] In the case of a breach by the seller, incidental damages may include costs incurred
in storing or preserving goods that have been delivered late, or which are defective, and are to be returned to the
seller,[83] as well as expenses for the expedited shipment of alternative goods.[84] Furthermore, an aggrieved buyer
may be able to recover, as incidental damages, reasonable added expenses incurred in ascertaining whether the
goods are in conformity with the contract insofar as a defect was actually established and notice to the other party
was given.[85]

5. Under Article 74, the aggrieved party cannot recover expenses associated with litigation of the breach.

5.1 Article 74 does not explicitly address the payment of attorneys' fees and costs incurred by an aggrieved party in
connection with seeking relief for the breach of contract from a third party, such as a court or arbitration
tribunal ("litigation expenses"). Some courts and commentators believe that the recovery of litigation expenses is a
procedural matter outside the scope of the Convention's substantive damages provisions.[86] However, other courts
and commentators argue that based on Article 7(1), the Convention must be interpreted autonomously that
characterizations of domestic law are irrelevant, and that recourse to domestic law should be made only as a last
resort. Under this view, it is argued that Article 74 must be broadly interpreted in accordance with the principle of full
compensation, which necessarily calls for the conclusion that an aggrieved party should be able to recover expenses
associated with vindicating its rights. Otherwise, the aggrieved party would remain less than whole.[87]

5.2 The issue of whether litigation expenses should be considered as damages for purposes of Article 74 cannot be
resolved through a substance/procedure distinction. Whether a matter is considered substantive or procedural may
vary from jurisdiction to jurisdiction and may depend on the circumstances of a particular case.[88] Relying upon such
a distinction in this context is outdated and unproductive.[89] Instead, the analysis should focus on whether the
payment of litigation expenses is deliberately excluded from the Convention and, if not, whether the issue may be
resolved "in conformity with the general principles on which [the Convention] is based or, in the absence of such
principles, in conformity with law applicable by virtue of the rules of private international law."[90]

5.3 While Article 74 does not explicitly provide for the recovery of litigation expenses as damages, it does not prohibit
their recovery. In addition, the history that led to the drafting of Article 74 is silent on the issue. Thus, the matter is not
one that explicitly falls outside the Convention and it is appropriate to consider whether the issue may be resolved
through a liberal interpretation of Article 74 or "an analogical application of specific provisions of the Convention."[91]

5.4 Although Article 74's principle of full compensation appears to support the view that litigation expenses should be
recoverable in order to make the aggrieved party whole, such an interpretation would be contrary to the principle of
equality between buyers and sellers as expressed in Articles 45 and 61.[92] If legal expenses were awarded as
damages under Article 74, an anomaly would result where only a successful claimant would be able to recover
litigation expenses.[93] The ability to recover damages under Article 74 is grounded on a breach of contract; thus, a
successful respondent will not be able to recover its legal expenses if the claimant has not committed a breach of
contract.[94] Therefore, the purpose of awarding attorneys' fees and costs, to make a prevailing party whole for costs
incurred in litigation, will not be realized in those cases where the respondent prevails.[95] Remedies are the core of

contract law, and to interpret Article 74 to create unequal recovery of damages between buyers and sellers is
contrary to the design of the Convention.[96] However, Article 74 does not preclude a court or arbitral tribunal from
awarding a party its attorneys' fees and costs when the contract provides for their payment or when authorized by
applicable rules.

6. The aggrieved party is entitled to damages for pecuniary loss resulting from claims by third parties as a
result of the breach of contract.

6.1 A breach of contract may not only cause an aggrieved party to suffer direct and incidental losses, but also losses
from dealing with third parties. These losses are sometimes called consequential damages.[97] For example, in the
case of a breach by the buyer, a seller may suffer consequential damages resulting from the termination of contracts
with suppliers,[98] or fees resulting from a dishonored check.[99] A buyer may be able to recover consequential
damages when the seller delivers defective goods, the buyer resells them to third parties, and the buyer incurs
liability to the third parties for defective or non-performance.[100]

6.2 Like direct and incidental damages, these damages are subject to limitations of foreseeability and mitigation.
However, these concepts may be more likely to limit the availability of consequential damages.[101]

7. The aggrieved party is entitled to damages for loss of goodwill as a consequence of the breach.

7.1 Pecuniary damages caused by a loss of goodwill also are, in principle, compensable under Article 74.[102]
However, Article 74 does not permit recovery of non-material loss.[103] Therefore, recovery of damages for loss of
goodwill is available only if the aggrieved party can establish with reasonable certainty that it suffered a financial loss
because of a breach of contract.[104]

7.2 While Article 74 does not expressly provide for the recovery of loss of goodwill, such damages are permitted
under the Article's principle of full compensation.[105] In addition, both PECL Article 9:501(2)(a) and UNIDROIT
Principles Article 7.4.2 allow for recovery of goodwill.[106]

7.3 Goodwill, however, is notoriously difficult to define.[107] Thus, its loss is difficult to measure. Loss of goodwill can
simply refer to a loss of future lost profits. Loss of goodwill also has been defined as a decline in business reputation
or commercial image, quantified by the retention of customers. Alternatively, loss of goodwill has been defined as the
decrease in the value of a business interest.[108] Because there is no uniform definition, some tribunals have
required a higher level of proof for damages resulting from a loss of goodwill. For example, in the decision of
Handelsgericht des Kantons Zürich, 10 February 1999, the Commercial Court stated that damages resulting from a
loss of goodwill must be "substantiated and explained concretely."[109] In addition, in the decision of Landgericht
Darmstadt, 9 May 2000, the District Court denied damages for loss of goodwill because the buyer was unable to
"calculate the exact losses resulting from the damaged reputation."[110] However, the fact that goodwill may be
difficult to measure should not result in a requirement of a higher level of proof to obtain such damages. Indeed,
requiring that damages for loss of goodwill be calculated exactly would, in many cases, place an insurmountable
burden on the aggrieved party and would thwart Article 74's principle of full compensation. It is consistent with Article
74 that, like other damages recoverable under the Article, damages for loss of goodwill may be awarded if, among

other things, the aggrieved party can prove with reasonable certainty that its reputation has been damaged by the
breach.[111]

7.4 In certain cases, the loss of goodwill may be measured by loss of profits. However, these cases present a
potential for double recovery because of the overlap between goodwill damages and lost profits damages.
Specifically, compensation for the decrease in the value of the aggrieved party's commercial interest may equal the
compensation it would receive for the lost future profits.[112] In this circumstance, the aggrieved party cannot claim
damages for the loss of return customers resulting from a loss of goodwill and future lost profits.[113] This situation
occurred in the decision of Landgericht Darmstadt, 9 May 2000.[114] In that case, the buyer accused the seller of
delivering defective goods and refusing to pay the contract price. In a counterclaim, the buyer claimed damages
resulting from a loss of turnover and a loss of business reputation. The District Court explained that there was no
basis for the buyer's claim for damages for a loss of goodwill. The court stated that "the [buyer] cannot claim a loss of
turnover, on the one hand -- which could be reimbursed in the form of lost profits -- and then, on the other hand, try to
get additional compensation for a loss of reputation."[115]

7.5 Nevertheless, there may be circumstances when an aggrieved party could recover damages for a loss of goodwill
and lost profits. For example, when the promisor's breach eventually causes the promisee's business to fail, the
promisee may be able to recover, inter alia, lost profits from the date of the breach until the day the when the
business failed, and then damages for the destruction of its business, the value of which may include lost profits and
lost goodwill.[116]

8. If there has been a breach of contract and then the aggrieved party enters into a reasonable substitute
transaction without first having avoided the contract, the aggrieved party may recover damages under Article
74, that is, the difference between the contract price and the substitute transaction.

8.1 The aggrieved party can sometimes avoid part of its loss as a result of the breach by entering into a substitute
transaction.[117] If the aggrieved party avoids the contract and, within a reasonable time and a reasonable manner
thereafter enters into a substitute transaction, it may recover damages under Article 75 measured by the difference
between the contract price and the substitute transaction together with any further damages.[118] Nevertheless,
sometimes an aggrieved party may, either under a duty to mitigate or as a precautionary measure, or both, enter into
a substitute transaction after a breach but before avoiding the contract. In this circumstance, the aggrieved party
should be able to calculate damages using the same method for recovering damages under Article 75.[119] That is,
when the aggrieved party enters into a substitute transaction without first having avoided the contract, the aggrieved
party may recover as damages under Article 74 the difference between the contract price and the substitute
transaction, provided that such transaction is reasonable.[120] The rationale for this approach has been explained as
follows:

"[A] buyer who has received non-conforming goods, the non-conformity not amounting to a fundamental breach of
contract allowing avoidance, must be allowed to conclude a cover purchase in order to continue with his production
and/or perform his contracts with his clients. Despite the absence of avoidance and, therefore, the inapplicability of
Article 75 of the CISG, the buyer must be allowed to calculate its damages on the basis of the costs of the cover
transaction."[121]

9. Damages must not place the aggrieved party in a better position than it would have enjoyed if the contract
had been properly performed.

A. In calculating the amount of damages owed to the aggrieved party, the loss to the aggrieved party
resulting from the breach is to be offset, in principle, by any gains to the aggrieved party resulting from the
non-performance of the contract.

9.1 In some cases, a breach may provide monetary benefits to an aggrieved party by allowing it to avoid some loss or
save expenses that it would otherwise have incurred. In that event, the compensable loss suffered by the aggrieved
party as a result of the breach is to be offset by the benefits that the aggrieved party received because of the nonperformance of the agreement. As commentators point out, "however, advantages gained are not to be taken into
account if there is no adequate connection with the loss and are related to the injured party's own expenditure (e.g.,
insurance); it would be contrary to the principle of good faith (Article 6(1)) for the liable party to be exempted by
them."[122]

9.2 This approach is consistent with the practice in most countries,[123] as well as with the UNIDROIT Principles and
the PECL. The UNIDROIT Principles Article 7.4.2 states that account must be taken of "any gain to the aggrieved
party resulting from its avoidance of cost or harm."[124] The Comment to that article explains that the purpose of this
language is to ensure that an aggrieved party is not enriched by damages for non-performance. Accordingly,
"account must be taken of any gain resulting to the aggrieved party from non-performance, whether that be in the
form of expenses which it had not incurred (e.g., it does not have to pay the cost of a hotel room for an artist who fails
to appear), or of a loss which it had avoided (e.g., in the event of the non-performance of what would have been a
losing bargain for it)."[125]

9.3 By contrast, the PECL does not explicitly state that any loss to the aggrieved party must be offset by any gain
resulting from the breach. However, the Comment to PECL Article 9:502 states:

"The aggrieved party must bring into account in reduction of damages any compensating gains which offset its loss;
only the balance, the net loss, is recoverable. Similarly, in computing gains of which the aggrieved party has been
deprived, the cost it would have incurred in making those gains is a compensating saving which must be deducted to
produce a net gain. Compensating gains typically arise as the result of a cover transaction concluded by the
aggrieved party. But it is for the non-performing party to show that the transaction generating the gains was indeed a
substitute transaction, as opposed to a transaction concluded independently of the default. A compensating saving
occurs where the future performance from which the aggrieved party has been discharged as the result of the nonperformance would have involved the aggrieved party in expenditure."[126]
9.4 The Secretariat Commentary provides the following illustrations of the appropriate measure of damages
under Article 74:
Example [A]: The contract provided for the sale for $50,000 FOB of 100 machine tools which were to be
manufactured by the seller. Buyer repudiated the contract prior to the commencement of manufacture of the tools. If
the contract had been performed, Seller would have had total costs of $45,000 of which $40,000 would have
represented costs incurred only because of the existence of this contract (e.g., materials, energy, labour hired for the
contract or paid by the unit of production) and $5,000 would have represented an allocation to this contract of the
overhead of the firm (cost of borrowed capital, general administrative expense, depreciation of plant and equipment).
Because Buyer repudiated to [the] contract, Seller did not expend the $40,000 in costs which would have been
incurred by reason of the existence of this contract. However, the $5,000 of overhead which were allocated to this
contract were for expenses of the business which were not dependent on the existence of the contract. Therefore,
those expenses could not be reduced and, unless the Seller has made other contracts which have used his entire
productive capacity during the period of time in question, as a result of Buyer's breach Seller has lost the allocation of
$5,000 to overhead which he would have received if the contract had been performed. Thus, the loss for which Buyer
is liable in this example is $10,000.

Contract price $50,000 [less] expenses of performance which could be saved $40,000 [equals] loss arising out of
breach $10,000.
Example [B]: If, prior to Buyer's repudiation of the contract in Example [A], Seller had already incurred
$15,000 in non-recoverable expenses in part performance of the contract, the total damages would equal $25,000.
Example [C]: If the product of the part performance in Example [B] could be sold as salvage to a third party for
$5,000, Seller's loss would be reduced to $20,000.[127]
B. Punitive damages may not be awarded under Article 74 of the Convention.
9.5 The Convention does not provide for the payment of punitive damages. Punitive damages, also called
exemplary damages, are sums awarded in excess of any compensatory or nominal damages in order to punish a
party for outrageous misconduct.[128] Such damages may not be awarded under Article 74 because it limits
damages to “a sum equal to the loss, including loss of profit, suffered by the other party as a consequence of the
breach.”[129] Furthermore, awarding punitive damages is precluded under the Convention even if domestic law
permits them for breach of contract because the Convention does not provide for their payment. [129] However,
parties may agree to allow a court or tribunal to award punitive damages, to the extent permitted under applicable
law.[129]
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